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IN THE 


United States Court of Appeals 

for the District of Columbia. 


January Term, 1944. 


No. 8683. 


CHARLES S. and HUVER I. BROWN, 
Appellants , 
vs. 

COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA, 

Appellees. 


BRIEF FOR APPELLANTS. 


Statement of Facts. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia in a condem¬ 
nation proceeding, ratifying and confirming the verdict of 
a jury assessing benefits for the improvement of certain 
highways, against certain lands owned by appellants (R. 
12 ). 

On June 30,1942, appellees filed a petition by which they 
sought to condemn certain land for the widening and ex- 


o 


tension of Alabama Avenue and certain other highways 

(R.l). 

Appellants were not the owners of any property to be 
condemned, but were the owners of properties which lie 
in i the vicinity of the proposed improvements and were 
therefore likely to be assessed for special benefits. 

The case came on for hearing in due course, and on May 
24,1943 the jury rendered its verdict (R. 12) in which bene¬ 
fits were assessed against numerous properties, including 
that of your appellants, which is in question. 

On or about June 9, 1943, appellants were duly notified 
that the jury had made special assessments for benefits, 
which included the land of appellants (R. 19), and to show 
cause on or before July 26,1943 why the verdict should not 
be confirmed and ratified. Appellants filed their objections 
and exceptions to the special assessments for benefits (R. 
14, etc.) in which appellants demanded that they be given 
an opportunity to be heard fully in the matter. However, 
their contentions were ignored, and the matter was heard in 
the Motions Court under the rules thereof, over the objec¬ 
tions of appellants and without being given an opportunity 
to adduce whatever evidence they thought relevant. The 
Motions Court, however, granted appellants the oppor¬ 
tunity to submit additional objections and exceptions, as 
they saw fit, and which were filed (R. 22). Thereafter, No¬ 
vember 2, 1943, the Court entered an order overruling all 
objections submitted, ratifying and confirming the jury ver¬ 
dict (R. 27), and from which order this appeal was taken. 

Argument. 

No process was issued or served against appellants until 
after these special assessments had been levied against 
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their property by the jury, nor had appellants appeared 
during the trial before the Court and jury. Appellants 
were thereafter apprised of the proceedings by virtue of an 
order of Court, entered on June 9,1943, directing that notice 
be given property owners against whose properties special 
assessments had been levied by the jury. 

In this connection the question is raised as to the char¬ 
acter of the hearing appellants were entitled to. Appel¬ 
lants recognize that no exact definition of the extent of hear¬ 
ing must be given litigants under the statutes applicable 
here, but Courts are bound to look to their construction for 
guidance. Each litigant must be given a reasonable oppor¬ 
tunity to resort to his constitutional protection, and without 
such opportunity no jurisdiction exists and the Courts lack 
power to act. Therefore, any judgment rendered under 
such circumstances is void for all purposes, for the litigant 
has the right to cross-examine, to examine factual data, 
to interrogate witnesses as to their qualifications, basis 
of information and knowledge of the subject-matter. In 
the absence of such opportunity there is wanting all of the 
attributes of a judicial determination of the subject matter; 
and consequently the effect is judicial usurpation and op¬ 
pression, and cannot be upheld where justice is justly ad¬ 
ministered. Vnder the statutes, the adequacy of the hear¬ 
ing can only be tested by the Constitution, and so tested, 
appellants must not be deprived of due process of law. 
Considering this angle, the record discloses the absence of 
a judicial determination of the issue, in that appellants 
were not given an opportunity to adduce evidence favorable 
to them. By deprivation of a substantial right, under the 
procedure employed, the appellants were placed at a dis¬ 
advantage in contrast with appellees, in that no opportunity 
was afforded for a common meeting ground to develop rele- 
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vant issues according to accepted rules of pleading. It is 
the function of the trial judge to see that facts are clearly 
and fully developed and not to permit a confused and mean¬ 
ingless record to be made. Since the appellants were de¬ 
nied the opportunity to have their rights judicially consider¬ 
ed, weighed, and appraised before decision was made, while 
the : appellees were afforded extensive opportunity to de¬ 
velop voluminous documentary evidence, to adduce lengthy 
testimony whose propriety was unquestioned, then the pro¬ 
ceedings amounted to a unilateral determination of the is¬ 
sues and were contrary to the rules of pleading. The de¬ 
cision further was made on the reliance and conclusion of 
law and fact adduced by the appellees alone in that the ap¬ 
pellants were not given the opportunity to inspect and argue 
against these conclusions. Thus the appellants were judi¬ 
cially denied a fair hearing. Judgment appealed from, hav¬ 
ing been based on the bias of the Court, in not permitting 
the appellants the opportunity to be heard fully and in all 
respects, operated to the prejudice of the appellants’ con¬ 
stitutional rights and was a denial of due process of law. 

Special Statutes, under which these proceedings were 
instituted, authorizing the taking of private property are to 
be strictly construed. Hence, in any attempt to act under 
statutes granting special authority, the Courts must comply 
literally with their requirements, and must not imply any 
jurisdiction in the premises. In order to meet the liberal 
requirements of the special statutes, it must clearly appear, 
either by express admission of the parties, or by competent 
evidence, that all of the jurisdictional requirements are 
present before the Court can lawfully proceed. 

Appellants concede that Congress is empowered to enact 
special statutes and to modify the rules of procedure there¬ 
under. However, Congress cannot lower the adjective re- 
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quirements of the law to aid the government at the expense 
of precluding the evidence of interested parties or removing 
it from consideration on common ground, without violating 
due process of law. It was the Court's duty to see that the 
findings were made in terms of both basic and ultimate facts, 
far from technicalities, and to make certain that justice 
was administered according to the facts and law. From 
both necessity and duty the Court was obliged to regard the 
essential requirements of the rules of pleading, procedure 
and evidence which are comprised in the adjective law. That 
law is not a congeries of dispensable technicalities, but, to 
the contrary, it is an act which assumes to apply its sub¬ 
stantive principles in an efficient, orderly and impersonal 
manner, embracing organized information and principles. 
Likewise, the substantive law must pass through the chan¬ 
nels of pleading, procedure and evidence so that it may 
precisely apply itself to the solution of a particular con¬ 
troversy in respect to which it is apt. 

But, while Congress by this Act sought to enact an unique 
procedure, yet it did not thereby endeavor to change the 
rules of pleading and evidence. Congress is not to be taken 
to have intended to relieve the Courts from the obligation 
to apply the prevailing rules of adjective requirements 
necessary if hearings are to be orderly and thus effectively 
to accomplish the ends of justice. Moreover, under the due 
process clause of the Constitution, the Courts cannot be 
relieved from applying the essentials of adjective law be¬ 
cause in them are embraced the essential safeguards to a 
fair hearing. Further, by the due process clause, the Court, 
though relieved by legislative action as to procedure, should 
not depart from the imperative obligation to preserve the 
essential rules of evidence by which rights are asserted or 
defended. 74 App. 121. 
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PROPERTY CONDEMNED BY THE FEDERAL 

GOVERNMENT. 

While the condemnation proceedings were pending, under 
which appellants’ property was assessed for special bene¬ 
fits, the Federal Government instituted condemnation pro¬ 
ceedings in the U. S. Court for the District of Columbia in 
cause No. 2858 by filing a declaration of taking filed April 
15, 1943 under the theory of superior needs involving the 
taking of all of the land owned by appellants, and took title 
thereto September 13, 1943 when compensation was paid 
to appellants by the Federal Government. The troublesome 
question is also raised—as was done in the Court below— 
whether the proposed assessments for special benefits in 
the case instituted bv the District of Columbia and ratified 
by the Court, November 2, 1943, were not automatically 
cancelled at the time the Federal Government instituted its 
declaration of taking, April 15, 1943 or when it acquired 
title, Sept. 13, 1943? 

We are mindful that when compensation was paid to the 
appellants by the Federal Government, the money paid was 
as an equitable substitution for the property taken, which 
enabled the Federal Government to take title free of all 
outstanding interests. (t\ S. v. Dunning, 140 U. S. 338.) 

We are also mindful that encumbrances existing against 
property, when the owner is divested of title, are not ex¬ 
tinguished. The land is released from their charge and 
they are transferred from the property to the award. In 
the instant case, the law provides that 60 days after rati¬ 
fication of the jury verdict making special assessments for 
benefits, such assessments become liens against the land 
and bear interest therefrom. A lien for taxes stands on 
the same footing as other types of liens. And it is appel- 


I 


lants’ contention that even it* the Federal Government had 
not intervened with a superior interest and divested them 
of title to the property, these proposed assessments would 
not have been attached as liens against their property prior 
to the ratification of the jury verdict by the Court, Novem¬ 
ber 2, 1943. On the other hand, after the Federal Govern¬ 
ment was vested with title to the land it was no longer sub¬ 
ject to assessment for benefits by the District of Columbia. 
We argue that the date when the levy of the assessments 
and the amount became fixed, when ratified by the Court, 
and determines the date when any lien would attach in this 
case. Surely it cannot be successfully contended that liens 
against these properties had attached when the Federal 
Government took title to them. There are innumerable 
decisions upholding the view that no tax assessments can 
be made against property after the vesting of title in the 
United States, since it then becomes public property, free 
of the burdens of taxation imposed upon individuals. 

Liens other than mortgages are mere remedies against 
property. Surely this property no longer could be sold for 
failure to pay taxes. Although tax liens usually attach to 
the award, it is uniformly held in Federal Courts that un¬ 
less the lien is expressly preserved by statute it is com¬ 
pletely extinguished by the exercise of eminent domain and 
does not extend to the award. 

Collector of Taxes v. Revere Building, 276 Mass. 
o^6. 

Indeed, by the weight of authority, to be preserved the lien 
must at any rate have accrued and attached to the land be¬ 
fore title vests in the United States. And under the Fed¬ 
eral rule, assessments and taxes do not become liens until 
the last step required by local statutes is completed, and re¬ 
gardless of local statutory provisions that liens attach at 
a certain date. 


3 


17 Op. A. G. 44. 

15 Op. A. G. 167. 

U. S. v. Buffalo, 287 S. U. 550; 54 F. (2) 471. 

U. S. v. Pierce, 193 Fed. 529. 

Ter v. Perrin, 9 Ariz. 316. 

Moreover, the vesting of title in the United States preclud¬ 
ed further assessment against these properties since the 
filing of the Declaration of Taking by the U. S. Government 
in the District Court of the United States for the District 
of Columbia, carried with it the right of immediate posses¬ 
sion, from April 15, 1943. 

U. S. v. Certain Lands 

E. D. Mo., 1939, Law No. 12297. 

In conclusion, we respectfully submit that the assess¬ 
ments for benefits against appellants’ land are unjust, un¬ 
fair, for the reasons herein and objections filed in the 
Court below and before set forth fully, and they should be 
granted a fair hearing or the assessments cancelled, and the 
judgment of the Court below reversed. 

1 Respectfully submitted, 

i JOS. X. JONES and 

HUVER I. BROWN, P. P., 
For Appellants. 
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APPENDIX. 

Case No. 8683. 

1 IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


In lie: 

Condemnation for the acquisition of land 
for the widening and extension of Ala¬ 
bama Avenue, S. E., from the easterly 
boundary of Square 5955, located east of 
Nichols Avenue; northeasterly to con¬ 
nect with Alabama Avenue as now pub¬ 
licly owned at a point west of 30th 
Street; for the widening and extension 
of 25th Street from Alabama Avenue to 
Hope Road, S. E.; for the widening and 
extension of Stanton Road from Ala¬ 
bama Avenue to 13th Place, S. E.; and 
for excess condemnation, in the District 
of Columbia. 


District Court 
No. 2811, 
Filed 

June 30,1942. 


Petition. 

The petition of John Russell Young, C. W. Kutz, and Guy 
Mason, respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1933, entitled “An Act 
making appropriation for the government of the District 
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of Columbia for the fiscal year ending June 30, 1914, and 
for other purposes”, which provision reads, in part, as fol¬ 
lows : 

“That the Commissioners of the District of Columbia 
I are hereby authorized to open, extend or widen any 
street, avenue, road or highway to conform with the 
! plan of the permanent system of highways in that por¬ 
tion of the District of Columbia outside of the Cities of 
Washington and Georgetown adopted under the Act of 
i Congress March second, eighteen hundred and ninety- 
three, as amended by the Act of Congress approved 
June 28th eighteen hundred and ninety-eight, by con¬ 
demnation under the provisions of sub-chapter One of 
Chapter XV of the Code of Law for the District of Co¬ 
lumbia.” 

And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28, 1926 entitled 
“An Act to provide for the condemnation of land for the 
opening, extension, widening, or straightening of streets, 
roads, avenues or highways in accordance with the plan 
of the permanent system of highways for the District 
2 ! of Columbia and for other purposes”, which Act 
reads as follows: 

“That in all condemnation proceedings instituted by 
the Commissioners of the District of Columbia in ac¬ 
cordance with the provisions of subchapter 1, of Chap¬ 
ter XV of the Code of Law for the District of Columbia 
for the acquisition of land for the opening, extension, 
widening or straightening of Pinev Branch Road be¬ 
tween Thirteenth and Butternut Streets, Thirteenth 
Street extended, except through the AValter Reed Hos¬ 
pital Reservation; Concord Avenue; Nicholson Street, 
or any street, avenue, road or highway in accordance 
with the plan of the permanent system of highways for 
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the District of Columbia, all or any part of the entire 
amount found to be due and awarded by the jury in said 
proceedings as damages for, and in respect of, the land 
condemned for such streets, avenues, roads, or high¬ 
ways, or parts of streets, roads, avenues, or highways, 
plus all or any part of the costs and expenses of said 
proceedings may be assessed by the jury as benefits: 
Provided, however. That if the total amount of dam¬ 
ages awarded by the jury in any such proceedings, plus 
the costs and expenses of said proceedings, be in excess 
of the total amount of benefits, it shall be optional with 
the Commissioners of the District of Columbia to abide 
by the verdict of the jury, or, at any time before the 
final ratification and confirmation of the verdict, to 
enter a voluntary dismissal of the cause. 

“Sec. 2. That there is hereby authorized to be ap¬ 
propriated out of the revenues of the District of Colum¬ 
bia such sums as may be necessary from time to time 
to pay the costs and expenses of the condemnation pro¬ 
ceedings instituted under the authority of this Act and 
for the payment of the amount awarded as damages, 
the amounts collected as benefits to be covered into the 
Treasure of the United States to the credit of the rev- 
enues of the District of Columbia: Provided, however, 
That if the total amount of damages awarded by the 
jury in any such proceedings, plus the costs and ex¬ 
penses of said proceedings, be in excess of the total 
amount of assessment for benefits, such excess shall be 
paid out of the appropriations herein authorized.” 
And that they further institute and conduct this proceeding 
under the provisions of an Act of Congress approved April 
11,1935 (Public No. 32—74th Congress entitled “An Act to 
provide for the acquisition of land in the District, of Colum¬ 
bia in excess of that required for public projects and ira- 
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provements, and for other purposes", which provisions 
read in part as follows: 

3 i “Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of American in Con¬ 
gress assembled That in order to promote the orderly 
and proper development of the seat of government of 
the United States, the Commissioners of the District of 
! Columbia, or agencies of the United States authorized 
by law to acquire real estate, be and they are hereby 
authorized and empowered to acquire in the public in¬ 
terest, by gift, dedication, exchange, purchase, or con¬ 
demnation, fee simple title to land, or rights in or on 
! land or easements or restrictions therein, within said 
District, for public uses, works, and improvements au¬ 
thorized by Congress, in excess of that actually needed 
for and essential to the usefulness of such public uses, 
works, and improvements, in order to preserve the 
view, appearance, light, and air and to enhance the use¬ 
fulness of such public works and improvements to pre¬ 
vent the use of private property adjacent to such pub¬ 
lic works and improvements in such a manner as to im- 
i pair the public benefit derived from the construction 
i thereof, or to prevent inequities or hardship to the 
owners of adjacent private property by depriving them 
of the beneficial use of their property. 

“Sec. 4. That whenever excess land is condemned by 
the Commissioners of the District of Columbia, in ac¬ 
cordance with the provisions of this Act, the condem¬ 
nation proceedings for the acquisition of such land shall 
be in accordance with chapter 15, sub-chapter 1 of chap- 
I ter 15 and/or sections 1608 to 1610, inclusive, of the 
Code of Laws for the District of Columbia: * * * And 
provided further. That in any and all cases where such 
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excess land is condemned, no assessments for benefits 
shall be levied by the jury in respect to the acquisition 
of said excess land.” 

2. That your petitioners, by virtue of the foregoing pro¬ 
visions, have officially ordered the condemnation of land for 
the widening and extension of Alabama Avenue, S. E., from 
the easterly boundary of Square 5955, located east of 
Nichols Avenue; northeasterly to connect with Alabama 
Avenue as now publicly owned at a point west of 30th 
Street; for the widening and extension of 25th Street from 
Alabama Avenue to Good Hope Road, S. E.; for the widen¬ 
ing and extension of Stanton Road from Alabama Avenue to 
13th Place, S. E.; and for excess condemnation of land ad¬ 
jacent thereto, all in the District of Columbia, and in fur¬ 
therance thereof tile this petition according to the provi¬ 
sions of subchapter 1 of chapter 15 of the Code of Law for 
the District of Columbia, for the purpose of acquiring the 
hereinafter described land for the widening and extension 
of Alabama Avenue, S. E., from the easterly bound- 
4 ary of Square 5955, located east of Nichols Avenue; 

northeasterlv to connect with Alabama Avenue as 
now publicly owned at a point west of 30th Street; for the 
widening and extension of 25tli Street from Alabama Ave¬ 
nue to Good Hope Road, S. E.; for the widening and exten¬ 
sion of Stanton Road from Alabama Avenue to 13th Place, 
S. E.; and for excess condemnation of land—the land in ex¬ 
cess of that needed for the street for purposes of preserving 
the view, appearance, light and air, and the enhancement of 
the usefulness of public property, and to prevent the use of 
private property adjacent to public property in such man¬ 
ner as to impair its usefulness, in the District of Columbia, 
as aforesaid. 
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3. That the said widening and extension of Alabama 
Avenue, S. E., from the easterly boundary of Square 5955, 
located east of Xichols Avenue, northeasterly to connect 
with Alabama Avenue as now publicly owned at a point 
west of 30th Street; for the widening and extension of 25th 
Street from Alabama Avenue to flood Hope Road, S. E.; 
for the widening and extension of Stanton Road from Ala¬ 
bama Avenue to 13th Place, S. E.; and additional land ad¬ 
jacent thereto, conforms with the plan of the permanent 
system of highways in that portion of the District of Colum¬ 
bia outside of the cities of Washington and Georgetown, 
adopted under the Act of Congress approved March 2,1893, 
as amended by the Act of Congress approved June 28, 1898. 

4. That a map or plat showing the land to be taken for 
the widening and extension of Alabama Avenue, S. E., from 
the easterly boundary of Square 5955, located east of 
Xichols Avenue, northeasterly to connect with Alabama 
A\ienue as now publicly owned at a point west of 30th 
Street; for the widening and extension of 25tli Street from 
Alabama Avenue to Good Hope Road, S. E.; for the widen¬ 
ing and extension of Stanton Road from Alabama Avenue to 
13th Place, S. E.; and land adjacent thereto to be acquired 
in excess thereof, in the District of Columbia, is hereby an¬ 
nexed as part of this petition and marked “ 1). C. Exhibit 

Xo. r\ 

5 ' 5. That the land necessarv for the widening and 

extension of Alabama Avenue, S. E., from the east¬ 
erly boundary of Square 5955, located east of Xichols Ave¬ 
nue, northeasterly to connect with Alabama Avenue as now 
publicly owned at a point west of 30th Street; for the widen¬ 
ing and extension of 25th Street from Alabama Avenue to 
Good Hope Road, S. E.; for the widening and extension of 
Stanton Road from Alabama Avenue to 13tli Place, S. E.; 
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and the land to be acquired in excess thereof, in the District 
of Columbia, together with the names and addresses of the 
owners of the fee thereof, so far as can be ascertained, is 

particularly described as follows: 

* * * * ♦ 

G Wherefore, the premises considered, and in ac¬ 

cordance with the further provisions of subchapter 
1 of chapter 15 of the ('’ode of Law for the District of Co¬ 
lumbia, your petitioners pray as follows: 

1. That this Honorable Court shall cause public notice 
of not less than twenty days to be given of the institution 
of these proceedings by advertisement in three daily news¬ 
papers published in the District of Columbia, which notice 
shall warn and require all persons having any interest in 
these proceedings to appear in this Court at a day named 
in said notice, and to continue in attendance until the Court 
shall have made its final order ratifying and confirming the 
award of damages and the assessment of the benefits of the 
jury; and shall cause a copy of said notice to be served by 
the United States Marshal for the District of Columbia, 
or his deputies upon such of the owners of the land to be 
condemned as can be found by the said Marshal, or his 
deputies, within the District of Columbia, and upon the 
tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in 
accordance with the law provided for in such cases, to as¬ 
certain the damages each owner of the land taken may sus¬ 
tain by reason of the aforesaid widening and extension of 
Alabama Avenue, S. E., from the easterly boundary of 
Square 5955, located east of Nichols Avenue, northeasterly 
to connect with Alabama Avenue as now publicly owned at 
a point west of 30th Street; for the widening and exten¬ 
sion of 25th Street from Alabama Avenue to Good Hope 
Road, S. E.: for the widening and extension of Stanton 
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Road from Alabama Avenue to 13th Place, S. E.; and ad¬ 
ditional land adjacent thereto, in the District of Columbia, 
and the condemnation of the land necessary for the same, 
and to assess the benefits resulting therefrom in accordance 
with the provisions of the aforesaid Act of Congress and 
the aforesaid subchapter 1 of chapter 15 of the Code 
7 3. That such other and further orders may be 

passed and proceedings had herein as are con¬ 
templated by the aforesaid Acts of Congress, to the end 

that the aforesaid land mav be condemned and secured for 

* 

the widening and extension of Alabama Avenue, S. E., from 
the easterly boundary of Square 5955, located east of 
Nichols Avenue, northeasterly to connect with Alabama 
Avenue as now publicly owned at a point west of 30th 
Street; for the widening and extension of 25tli Street from 
Alabama Avenue to Good Hope Road, S. E.; for the widen¬ 
ing and extension of Stanton Road from Alabama Avenue 
to 13th Place, S. E.; and additional land adjacent thereto, 
as described in paragraph two hereof. 

/s/ C.W. KUTZ 
/s/ GUY MASON 

i Commissioners, District of Columbia . 

/$/ Richmond B. Keech 
Richmond B. Keech, 

Corporation Counsel, D. C, 

/$/ James W. Lauderdale 

James AY. Lauderdale 

Assistant Corporation Counsel, D. C. 

/s/ Stanley DeNeale 
Stanley DeXeajle, 

Assistant Corporation Counsel , D. C., 

Attorneys for Petitioners, 

District Building. 

(Verification.) 

* * • • * 
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8 Order for Empaneling and Drawing of Jury. 

(Filed Sept. 8,1942.) 

Upon consideration of the petition of the Commissioners 
of the District of Columbia filed herein, and it appearing 
to the Court that the notice heretofore ordered herein has 
been duly published and a copy thereof has been duly 
served upon such of the owners of the fee of the land to he 
condemned as may be found by the Marshal within the 
District of Columbia, it is on motion of counsel for the said 
Commissioners this 8th day of September 1942, 

Ordered: That a jury be empaneled in accordance with 
the law provided for in such cases, and sworn on the 
day of October 1942, at 10 o'clock A. M., to assess the dam¬ 
ages each owner of the land to be taken may sustain by rea¬ 
son of the condemnation for the acquisition of land for the 
widening and extension of Alabama Avenue, S. E.; from 
the easterly boundary of Square 5953, located cast of 
Nichols Avenue, northeasterly to connect with Alabama 
Avenue, as now publicly owned at a point west of 30th 
Street; for the widening and extension of 25tli Street from 
Alabama Avenue to Good Hope Road, S, E.; for the widen¬ 
ing and extension of Stanton Road from Alabama Avenue 
to 13tli Place, S. E.; and additional land adjacent thereto, 
in the District of Columbia; and to assess the bene- 

9 fits resulting therefrom in accordance with the pro¬ 
visions of the Code of Law for the District of Co¬ 
lumbia, under which this proceeding has been instituted. 

It Is Further Ordered: That the Commissioners of 
Jurors be and they are hereby directed to draw as pro¬ 
vided by law the names of 50 persons to serve as jurors 
herein; and that the persons whose names are so drawn be 
summoned to attend in District Court No. 4 on the 7 day 
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of October 1942 at 10 o’clock A. M., and said cause is here¬ 
by continued to said date. 

BY THE COURT: 
EDWARD C. EICHER 
K. E. CASLEY. 

Chief Justice. 


MEMORANDUM 

October 7 1942 

Hearing set for January 11, 1943, at 10 o’clock, A. M. 
before Chief Justice Eicher. 


15 Verdict of Jury. 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land to be condemned and taken for the acquisition 
of land for the widening and extension of Alabama Ave¬ 
nue, Southeast, from the easterly boundary of Square 5955, 
located east of Nichols Avenue northeasterly to connect 
with Alabama Avenue, as now publicly owned at a point 
west of 30th Street; for the widening and extension of 25th 
Street, from Alabama Avenue to Good Hope Road, South¬ 
east; for the widening and extension of Stanton Road from 
Alabama Avenue to 13th Place, Southeast; and for excess 
condemnation, in the District of Columbia, as shown on a 
map or plat filed with the Petition in this cause, amounting 
to the sum of One hundred eighty thousand two hundred 
and 39/100 Dollars ($1S0£00.39), as set forth in Schedule 
No. 1, hereto annexed as part hereof: 
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And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Four thousand 
five hundred ninety three and 40/100 Dollars ($4,593.40); 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for the widen- 
16 ing and extension of Alabama Avenue, Southeast, 
from the easterly boundary of Square 5955, located 
east of Nichols Avenue, northeasterly to connect with Ala¬ 
bama Avenue, as not publicly owned at a point west of 
30th Street; for the widening and extension of 25th Street, 
from Alabama Avenue to Good Hope Road, Southeast; for 
the widening and extension of Stanton Road from Alabama 
Avenue to 13th Place Southeast; and for excess condemna¬ 
tion, in the District of Columbia, as aforesaid, to be the 
sum of Sixty-nine thousand six hundred, fifty three and 
37/100 Dollars ($69,653.37): 

And we, the jury aforesaid, find the lots, pieces or parcels 
of land which will be benefited by the acquisition of land 
for the extension and widening of Alabama Avenue, South¬ 
east, from the easterly boundary of Square 5955, located 
east of Nichols Avenue northeasterly to connect with Ala¬ 
bama Avenue as now publicly owned at a point west of 30tli 
Street; for the widening and extension of 25th Street, from 
Alabama Avenue to Good Hope Road, Southeast; for the 
widening and extension of Stanton Road from Alabama 
Avenue to 13th Place, Southeast; and for excess condemna¬ 
tion, in the District of Columbia, are the lots, parts of lots, 
pieces or parcels of land mentioned and described in said 
Schedule No. 2, hereto annexed as part hereof, and we here¬ 
by find that the several lots, or parts of lots, pieces or 
parcels of land mentioned and described in said Schedule 
No. 2, will be benefited to the extent of the respective 
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amounts mentioned and set forth in said Schedule No. 2, 
and we hereby assess against the said lots, or parts of lots, 
pieces or parcels of land, respectively, as and for benefits 
as aforesaid, the several amounts specified and set forth in 
said schedule No. 2. 

Witness Our Hands and Seals, this 24th day of May, 
1943. 


THOMAS A. CANTWELL (seal) 

FENTON F. LEISK (seal) 

RAYMOND M. ZIMMERMAN (seal) 
EDWARD U. MINTE (seal) 

HUGH E. PHILLIPS (seal) 


17 In Re Notice and Order of Publication to Property 
Owners Assessed for Benefits, None of Whose 
Property Was Taken in This Proceeding. 

iNotice is hereby given that the jury in the above en¬ 
titled cause returned its verdict therein on the 24th day of 
May 1943, and by said verdict assessed benefits against 
the following lands or parcels of land in the following 
amounts: 


19 Parcel 221/55.$ 17.42 

221/56 . 2.18 

221/57. 413.96 

221/58. 57.22 

• • * # • 


22 Therefore, it is bv the Court this 9th dav of 

• * 

June, 1943, 

Ordered: That objections to said verdict of property 
owners assessed for benefits (no part of whose land was 
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condemned in this proceeding) be liled in said cause on or 
before the 26th day of July 1943, otherwise said verdict 
will be finally ratified and continued upon the application 
therefor by the petitioners in said cause: Provided, how¬ 
ever that a copy of this notice and order be published 
once in each the Washington Post, the Evening Star and 
the Washington Tiines-Herald, newspapers published in 
the District of Columbia, at least ten days before the 

said 26th dav of Julv 1943. 

* • 

/%/ JAMES M. PROCTOR, 
Justice. 


23 Order Ratifying and Confirming Verdict, in Part. 

On motion of the Commissioners of the District of Co¬ 
lumbia, petitioners herein, by their counsel, and it appear¬ 
ing to the Court that the jury empaneled and sworn in the 
above entitled cause returned its verdict on the 24th day 
of May, 1943, it is by the Court this 17th day of June 
1943, 

Ordered: That said verdict, awards and assessments 
be, and the same are hereby in all respects finally ratified 
and confirmed, except as to the benefits assessed against 
land, no part of which was taken in this proceeding, as to 
which further orders will be prepared. And it is further 

Adjudged Ordeued and Decreed, That upon the payment 
of the said several awards for the properties, as to which 
said verdict is ratified and confirmed by this order to the 
parties thereto entitled, or into the Registry of the Court, 
in accordance with the provisions of Section 491n of the 
Code of Law for the District of Columbia, the several 
pieces or parcels of land shall become and be the property 
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of the District of Columbia, for the purposes for which 
this proceedings was instituted. 

JAMES M. PROCTOR, 
Justice . 


24 Objections and/or Exceptions to Special Assess¬ 
ments for Benefits of Jury Verdict. 

Come now, Iluver 1. Brown in proper person and Charles 
S. Brown, owners of Parcels 221/55, 221/56, 221/57 and 
Charles S. Brown, owner of Parcel 221/58 and object and 
except to the verdict of the jury in the above entitled Con¬ 
demnation Proceeding in so far as the same seeks to 
assess for benefits to said parcels in the respective 
amounts: 


Parcels Amount Assessed 

221/55 .$ 17.42 

221/56 . 2.18 

221/57 . 413.96 

221/58 . 57.22 


$490.78 

and for reasons therefor state: 

1. There is no basis in law for the assessments of these 
benefits against the property of your exceptors. 

2. That the assessment of benefits proposed are arbi¬ 
trary and capricious in so far as the same are intended to 
be made against the property of your exceptors. 

3. That the assessments for proposed benefits to your 
exceptors’ property were made without the benefit of proof 
and contrary to judicial procedure: 
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a. In that the hearing, so far as the Record shows, was 
conducted with the District of Columbia alone rep¬ 
resented. 

b. In that the hearing at which the proposed assess¬ 
ments were levied was obstructive of justice in that 

25 the jury did not have a full and fair picture before 
it for its deliberation. 

c. That the jury was permitted to speculate as to the 
benelits accruing to the property owners, including 
your exceptors. 

4. That the assessments are excessive, unreasonable 
and disproportionate to any increases in the value of the 
property resulting from the condemnation for improve¬ 
ments one mile or more from the property of your ex¬ 
ceptors. 

5. That the current assessments for taxation, which 
under the law is based upon 100 percent of the fair market 
value of the land, and which arc as follows: 


Parcels 

Assessed Value 

Annual Tax 

Proposed 
Special Tax 

221/55 

$ 34.00 

$ 1.48 

$ 17.42 

221/56 

11.00 

.20 

2.18 

221/57 

1155.00 

20.22 

413.96 

221/58 

160.00 

2.80 

57.22 


and which values demonstrate that the proposed special 
assessments are clearly excessive, unreasonable and dis¬ 
proportionate. 


6. That the right to impose special burdens upon prop¬ 
erty owners for street extensions and highway improve¬ 
ments is founded on the idea that the public health, com¬ 
fort and convenience demand such improvements and 
purely incidentally their construction may benefit certain 
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private property in some special and peculiar way. Upon 
this theory the power of taxation absolutely depends. 
Where there is not this special benefit there can be no 
valid assessment, and it has not been shown by the JEtecord 
that the property of your exceptors—some abutting and 
some not even contiguous to Alabama Avenue—will be 
increased in value or benefit by the attempted assessment. 
Therefore in what manner is it claimed, your petitioners 
ask, that this property has been benefited? We might state 
that the increase in traffic together with the attend- 
26 ing noise and confusion which the widening of Ala¬ 
bama Avenue at the intersections proposed may 
damage the peace, quiet and dignity of the street, besides 
making it more transitory in character. In this connec¬ 
tion the Record does not disclose that the court instructed 
the jury that the burden of proof was on the District of 
Columbia to establish by preponderance of evidence the 
extent of the special benefits accruing to the property as 
a basis for the assessments of special benefits as distin¬ 
guished from general benefits. The burden, of course, of 
establishing a fact is on the affirmative party. Here, the 
whole proceeding was initiated primarily for the benefit 
of the District of Columbia and it was upon the District 
of Columbia to establish by competent proof the amount 
of the special b/onefits accruing to your exceptors property 
before they should be called upon to present any defense 
to the proposed special assessments. We contend that 
the assessments made against the property should rest 
upon sufficient evidence adduced at the hearing, such as 
expert testimony regarding the current value of the land, 
value after improvements are made, the grading of streets 
as it affects the property, and the shape and contour of the 
property; and further proof of the fact that your excep¬ 
tors’ property was specially benefited in the amount pro- 
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posed, and also its location and relationship to other 
property in the immediate vicinity. Since there is no pre¬ 
sumption of law as to the correctness of the amount assessed 
the said said in the Case of Baltimore vs. Hurlock, 113 
Maryland 674: 

“In the case of assessing benefits for opening a street, 
the initial question is as to the existence or creation 
of benefits as a fact. The opening of the street may 
result in damage instead of benefit to property. Before 
the alleged benefits can be assessed, it must be shown 
that there are benefits to be assessed, and the burden 
of proof is, and must be upon the very principle of law, 
upon the one alleging the existence of the benefits, not 
only to show the existence but the extent of such 
benefit.” 

27 We say, and are supported by ample authority, that 
these special taxes cannot be levied unless the prop¬ 
erty charged receives a corresponding physical, material 
and substantial benefit from these proposed exactions, and 
furthermore, if these special assessments do not confer 
physical, material and substantial benefits they are invalid 
upon the ground that they are attempts to take private 
property without just compensation therefor and are in 
violative of the Constitution. In the instant case, these 
proposed assessments were apparently made without the 
benefit of evidence showing the enhancement, if any, result¬ 
ing from these improvements, which show the lack of the 
necessary element upon which benefits could be founded, 
and which the jury must have the benefit of, and in its 
absence any special assessment would be a fraud upon the 
property owner. 

7. The Law under which these proceedings were initiat¬ 
ed is not legislative adjudication concerning a particular 
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plan. It is a general prospective law. It provides that 
the benefits charges in all cases are to be apportioned with¬ 
in the limits of properties benefited. It may happen that 
some properties may not be benefited at all. To the con¬ 
trary some properties may be damaged substantially. Cer¬ 
tainly it could not have been the intent of Congress to au¬ 
thorize assessments for benefits against properties damag¬ 
ed. 

i S. We think that the jury was misled as to their duty. 
It appears that they divided the whole costs of benefits 
to the property owners, whose land was not taken, in pro¬ 
portion to their respective ratios to the total assessments 
for benefits were equal to their share of benefits or not. 
However, it must be admitted that the language of the 
statute, more or less lends itself to that understanding. 

There is nothing in the Record to show that the Jurv 
28 took a different view; that they limited the special 
assessment to benefits actually accruing to these 
parcels in question. 

9. Here we might point out to concepts of the word “as¬ 
sessments”. We believe, (1) assessments refers to the 
inherent valuation given to property as a basis for the ap¬ 
plication of tax rates for purposes of ascertaining annual 
tax revenues. However it is not this sort of tax that enters 
this case. (2) “assessments” as a word is also used to de¬ 
scribe the imposition in the nature of a special tax by mu¬ 
nicipalities when they undertake local improvements con¬ 
ferring benefits especially upon certain properties, the re¬ 
sulting charges being specially laid against the properties 
so benefited to be applied against the cost of the local im¬ 
provements. In this connection your exceptors say that 
tiie word “assessments” is used in the language of Con- 
g»-ess creating this legislation. By the authority of these 




19 


proceedings Alabama Avenue is being improved primarily 
for use as a traffic artery for the benefit of the city at large, 
and not as a local improvement and thereby assessable by 
the jury to benefiting property owners. That these as¬ 
sessments were made, resorted to, and permitted against 
the property to complete a citywide project of the Commis¬ 
sioners for which it is intended to make Alabama Avenue a 
boulevard for the benefit of the travelling public generally. 
Congress has not legislated specifically that Alabama Ave¬ 
nue be widened as a local improvement, and the cost there¬ 
of to be assessed against the property peculiarly benefited. 
It is your exceptors' contention that the improvement 
sought should properly be undertaken as a general im¬ 
provement and that no part of the cost should be assessed 
especially against the property owners unless their prop¬ 
erty has been specially and peculiarly benefited thereby. 

In other words, your exceptors contend that the im- 
29 provements to Alabama Avenue running from Nich¬ 
ols Avenue to 34th Street, could not under any cir¬ 
cumstances be considered a local improvement for which as¬ 
sessments could be valid. To this extent we say that the 
division of the costs were not lawful, and charge that these 
proceedings are, more or less juggling for the purpose of 
shifting the major portion of the costs of these general pro¬ 
posed improvements over to local improvements, and thus 
impose an unjust burden upon the few properties, as the 
Commissioners contend, which are especially benefited by 
the Alabama Avenue improvement for the purpose of as¬ 
sessing a large part of the costs of this enterprise against 
certain local property owners. The power of the Com¬ 
missioners in the matter of street improvements is a spe¬ 
cially delegated power, and their acts are legal only when 
they strictly follow the procedure laid down by Congress. 
Exceptors advance the contention that they are entitled to 
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be beard on the matter of street improvements where they 
are chargeable as special beneficiaries and are entitled the 
facts as to whether such charges are legal. Moreover, Ala¬ 
bama Avenue property owners have been previously as¬ 
sessed large amounts for the costs of street improve¬ 
ments to which your exceptors and other persons were vis¬ 
ited with expenses, and therefore are entitled to know in de¬ 
tail the cause of these blind items, the lack of information 
toi which the jury, your exceptors, and other interested' 
parties were entitled to know before being visited with 
further special taxation. 'We contend that these pro¬ 
ceedings were prejudicial of your exceptors’ rights and 
were of such nature that the assessments were made with¬ 
out the court and the jury being fully aware of the complete 
picture, as the statute contemplates. 

10. In so far as the proposed assessment for the 
30, widening of Alabama Condemnation Proceeding— 

i Case No. 2098 wherein this same property was as¬ 
sessed for benefits for the widening of Alabama Avenue 
and certain other highways, which assessments was duly 
paid. To confirm the proposed special assessment is 
double taxation to that extent. 

11. In these proceedings exceptors say it is competent 
and their duty in the case of special assessments for bene¬ 
fits, arising under a general law, to require the court to 
look into the questions of discrimination and inequality. 
A^ these questions, under the law, are pertinent, especially 
since the statute confers general discretionary power upon 
the local authorities and the jury. Exceptors cannot urge 
too strongly the possibilities of arbitrary and unregulated 
assessments for benefits, regardless of actual benefit ac¬ 
cruing to property, under this general law perspective in 
nature. 
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12. In conclusion, your exceptors aver that they should 
not be required to assume the burden of proving the nega¬ 
tive proposition that they were not benefited to a certain 
amount. The widening of this highway confer no benefits 
which are not now in existence. It might be argued that the 
Commissioners initiated this proceeding in the public in¬ 
terest, pursuing a plan of permanent highway improve¬ 
ment. For the sake of argument the point is conceded, but 
it is contended that even so your exceptors should be given 
an opportunity to cross examine, produce evidence they de¬ 
sire, to test the matter and to raise whatever objections 
available to them. To admit otherwise would give the 
Commissioners unbridled authority to whittle down any 
property they so desired, regardless of the absurdity or un¬ 
reasonableness of the result. 

31 For these and other reasons to be advanced at 
the hearing, your exceptors respectfully submit that 
the verdict of the jury be set aside in so far as these as¬ 
sessments for benefits to their property are concerned, 
and/or the jury’s verdict be not ratified and confirmed. 

Respectfully submitted, 

HUVER. I. BROWN, 

Attorney for Charles S. Broivn and pp. 


Copy of the foregoing objections and exceptions have 
this 26th day of July, 1943, been mailed, postage prepaid, 
to Richmond B. Keech, Corporation Counsel for the Dis¬ 
trict of Columbia, addressed—District Building, 14th and 
Pennsylvania Avenue, Northwest—District of Columbia. 

HUVER. I. BROWN, 

for Charles S. Brown and P. P. 
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32 Additional Objections to Special Assessments. 

i Title 7, Section 108 of the Code states in substance, that 
the Commissioners are empowered to prepare plans for the 
ex of a permanent system of highways over all that portion 
of District of Columbia not included within the limits of the 
Washington and the City of Georgetown in conformity 
with the streets of the City of Washington as near as prac¬ 
ticable. Title 7, Section 9, states in substance that said 

plans should be prepared in sections , and that the Com¬ 
missioners should select, first, areas as are covered by 
existing subdivisions that are not in conformity with the 
general plan of the City of Washington, provided, however, 
i “That no place or street extending no farther than 
from one principal street to another, which has been 
opened under the direction of the Commissioners, or in 
; conformity with any subdivision approved by them 
prior to August 27, 1888, and recorded, and which was 
on March 2, 1893, paved with asphalt or other sheet 
pavement, shall be altered, affected or interfered with 
by any plan adopted or anything done under or by 
virtue of Section 7-108 to 7-112/’ 

It is contended by you objectors that Congress had in mind 
when it enacted this statute a plan for the permanent ex¬ 
tension of the City of Washington to embrace outlying sec¬ 
tions of Washington and Georgetown, and that said expan¬ 
sion would be in conformity with the highway system of the 
City of Washington as far as practicable, Rudolph v. War- 
ick 65 App. 128, by providing that whatever plans they pro¬ 
pose should bear this in mind, and it restricted them to pre¬ 
pare their plans in sections, not to cover more than the 
area from one principal street to another in any one 
project, not to alter any street that had then been opened 
tf.v the Commissioner, not to alter any street paved prior 
to March 2, 1S93, and not to interfere with any high- 



23 


33 way system. It is objectors contention that these 
proceedings are not in conformity with the restric¬ 
tions made by Congress inasmuch as the plan under which 
these special assessments are sought cover an area of more 
than from one principal street to another, they contemplate 
interfering with and changing the highway of Alabama 
from Nichols Avenue to 30th Street, a distance of approxi¬ 
mately two miles, and crossing several principal streets, 
that they contemplate altering a highway recognized and 
paved in part prior to March 2, 1893, and contemplate in¬ 
terfering with the subdivisions of Congress Heights and 
Garfield and Good Hope as they were recognized at the 
time this statute was enacted. In other words this plan 
extends through several subdivisions in spite of the re¬ 
striction made by Congress in this law. 

2. Objectors also desire to call to the attention of the 
Court Title 7, Section 115 of the Code, which provides that 
“Said Commissioners shall not submit for approval to 
the National Capital Park and Planning Commission 
any map or plan thereunder until the owners of the 
land within the territory embraced within such map 
shall have been given an opportunity to be heard in 
regard thereto by said Commissioners, after public 
notice to that effect for not less than 14 davs consec- 
utive.” 

That the records fail to disclose that the Commissioners 
complied with this statute, in that it does not disclose that 
any hearing was had, either before the Commissioners or 
the National Park and Planning Commission. It is ob¬ 
vious that the Commissioners are forbidden to improve, 
repair or assume any responsibility in regard to any high¬ 
way not in conformity with this directive statute. 
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3. Objectors also offer further objections to these spe¬ 
cial assessments, in that they could not possibly be bene¬ 
fited thereby. All of the joint property owned by them 
having been condemned by the General Government under 
eminent domain and title thereto having passed to the 
General Government under date of September 11, 1943, 
which deed is held by the General Government; that the 
price paid therefor never considered any possible increase 
in value to the land by virtue of these proposed special as¬ 
sessments, as can be shown upon any formal hearing of 
these matters upon their merits. 

34 4. Since title to this joint property is now lodged 

in the General Government, another important ques¬ 
tion arises. That is to say whether any special asssess- 
ments should be collected under these proceedings. Your 
objectors contention is that no special assessments made 
would become liens against these parcels until a definite 
tjime, and in the instant case not until 60 days after ratifi¬ 
cation by the Court. Liens, other than mortgage liens do 
not constitute propriety interests in the land, but are mere¬ 
ly remedies against it. Although the tax lien usually at¬ 
taches to the award, it has been held that unless the lien is 
expressly preserved by statute it is completely extinguished 
by the exercise of eminent domain and does not extend 
to th award, 

Collector of Taxes v. Revere Bid. Ins., 276 Mass. 
576, 177 N. E. 577. 

To be preserved the lien must, at any rate, have accrued 
and attached to the land before title vests in the United 

States, 

U. S. v. Town of Hempstead, 31 F. Supp. 513. 
Coggeshall v. U. S., 95 F. (2nd) 986, C. C. A.4 
(1938.). 
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Under the Federal rule taxes do not become a lien until 
the last step required by local statutes is completed, re- 
i gardless of local statutes that the liens attach at a certain 
time. In this instance these proposed assessments can¬ 
not become liens until ratified by the Court and 60 days 
thereafter. 

Moreover as has been hereinbefore stated these parcels 
have been condemned by the General Government and are 
now owned by it through the exercise of eminent domain, it 
1 is therefore in keeping with your objectors contention that 
inasmuch as the General Government in the exercise of its 
superior sovereignty over the District of Columbia’s infer¬ 
ior sovereignty by the District of Columbia being forced to 
| cede any rights it had over this highway at this point had 
! no further claim on the land owners whose property had 
been previously assessed by the local Government. It is 
well known rule of law that when a state cedes to the 
' United States jurisdiction over condemned land, it 

35 relinguishes any tax liens which may exist. 

17 Op. A. G. 44 (1881.) 

15 ; 167 (1876). 

Let us say here that the proper procedure for the re¬ 
moval is by the U. S. of the cloud of purported tax lien and 
its duty is to seek the cancellation thereof in equity and not 
1 impose this obligation on any property owner, 

U. S. v. Pierce County, 193 Fed. 529 (W. D. Wash. 

1912). 

Lien for this special assessment had they ever attached 
i were extinguished by the taking under eminent domain. As 
it does not arise by contract express or implied. The liens 
i as to their validity and enforcement must depend on the 
statutes. It is a familiar principle that laws for the assess¬ 
ment and collection of taxes are to be strictly construed 
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and that all doubts are to be resolved in favor of the tax¬ 
payer. If the right asserted in behalf of the tax or its col¬ 
lection is not clear, it must be denied. It must appear plain¬ 
ly from the words of the statute and cannot be sustained as 
within its spirit. 


The Court said in a case where this question was raised 
that “A different rule must apply to property which, while 
the taxation proceeding is still incomplete title passes under 
Ithe dominion exclusive jurisdiction of the U. S. The trans¬ 
fer of title to IT. S. operates to withdraw the property from 
all the effects of subsequent state action and subjects it to 
the sole jurisdiction of the U. S. As to such property all in¬ 
complete state proceedings must fall. To hold otherwise 
would be to hold that boards, City Councils can meet and 
deliberate as to the valuation for taxation purposes of 
property over which the government of the U. IS. is vested 
with the power of exercising exclusive legislation in all 
cases whatsoever.” 


i Objectors say that they as taxpayers have the right to 
challenge these proceedings, under the theory as said in 
the case of St. Louis v. Kansas City Land Co., 241 U. S. 419, 
that a taxpayer who will be liable to a special bene- 
36 fit assessment to finance an improvement obviously 
has a substantial pecuniary interest in establishing 
its illegality. He has the right to contest the levy and col¬ 
lection of the assessment, and in such contest he may set up 
the illegality of the project. 

i Respectfully submitted, 

HUVER I. BROWN. 

i Copy of these additional objections served on Stanley 
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DeXeale, Assistant Corporation, District of Columbia, by 
mail this 1st (lay of October, 1943. 

HUVER 1. BROWN, 

P. P. and Attorney for Chas. S. Broun. 


! 37 Order Overruling Exceptions and Objections 
i and Ratifying and Confirming Verdict. 

This cause coming on for hearing on the exceptions and 
i objections to the verdict of the jury returned and filed 
herein, and having been considered by the Court, it is this 
2nd day of November, 1943, 

ORDERED: That the said exceptions and objections 
1 be and the same are each and all overruled; and that the 
said verdict be and the same is hereby in all respects finally 
ratified and confirmed. 

And it is further ADJUDGED, ORDERED and DE¬ 
CREED, That upon the payment of the said several awards 
' to the parties thereto entitled, or into the Registry of the 
1 Court, in accordance with the provisions of Section 491n 
of the Code of Law for the District of Columbia, the sev- 
1 eral pieces or parcels of land shall become and be the 
property of the District of Columbia for the purposes for 
which this proceeding was instituted. 

1 By the Court: 

/%/ EDWARD C. EICHER, 
Chief Justice. 

# • • * * 
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38 Notice of Appeal. 73(B). 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

' Condemnation for the acquisition of land for the widen¬ 
ing and extension of Alabama Avenue, Southeast, from 
the easterly boundary of Square 5955, located east of Nich¬ 
ols Avenue, northeasterly to connect with Alabama Ave¬ 
nue as now publicly owned at a point west of 30th Street; 
for the widening and extension of 25th 
Street from Alabama Avenue to Good District Cori:r 
Hope Road, Southeast; for the widening No. 2811. 
and extension of Stanton Road from Ala- 
bama Avenue to 13tli Place, Southeast: and for excess con¬ 
demnation in the District of Columbia. 

Filed 

Nov 22 1943 j 

i Charles E. Stewart, Clerk 

NOTICE OF APPEAL 

i Notice is hereby given this 22nd day of November, 1943, 
that Charles S. Brown and Huver I. Brown hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
2nd day of November, 1943 in favor of the District of Col¬ 
umbia for special assessments for benefits and ratified and 
confirmed by the Court against said appellants 

I HUVER I. BROWN 

Attorney for P. P. 


MEMORANDA 

November 22 1943 

Deposit for notice of appeal by Huver I. Brown—$5.00. 
! Cost bond on appeal ($250.00) by Huver I. Brown, filed. 
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Assignment of Errors. 

Appellants assign the following errors as being com¬ 
mitted by the Court: 

1. In holding that the record was sufficient to justify 
these special assessments for benefits. 

! 2. In holding that these special assessments were not ar- 

• bitrary and capricious in that they were made without bene¬ 
fit of adequate proof, and contrary to the evidence adduced, 
i 3. In holding that these special assessments were not 
unreasonable and disproportionate. 

4. In holding that the proceedings were held according 
to the statutes. 

i 5. In holding that these special assessments were not 
extinguished when the general government purchased these 
parcels under eminent domain. 

6. In holding that appellants were given an opportunity 

to be fullv heard in the Motions Court. 

% 

i 7. In holding that liens for these special assessments at- 
: tached before the Federal government took title to said par¬ 
cels. 

8. In holding that appellants were not denied due process 
of law. 

; HUVER I. BROWN, p. p. 

i CHARLES S. BROWN, p.p. 


i 40 Motion for Extension of Time to Complete 

Record of Appeal. 

Updn consideration of the Motion of Huver I. Brown 
i and Chas. S. Brown appellants herein for an extension of 
i time to complete record of appeal from the judgment of the 
District Court entered November 2, 1943, and upon consid¬ 
eration thereof it is this day of December, 1943, 
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ORDERED, that said Motion is hereby granted and ap¬ 
pellants are granted until February 1st, 1944, inclusive to 
complete the record of appeal. 

JAMES M. PROCTOR, 

Justice. 

Consent 

Richmond B. Keech 
Stanley DeNbale 


Praecipe for Transcript of Record. 

41 The Clerk will please prepare a transcript of rec¬ 
ord in the pending appeal of Huver I. Brown and 
Charles S. Brown, in the above entitled case, to include the 
following: 

1. Petition of the Commissioners of the District of Col¬ 
umbia. 

2. Order empanelling and drawing jury. 

3. Instructions to jury. 

4. Verdict of jury. 

5. Order ratifying and confirming verdict, in part, June 
17,1943. 

6. Order of publication. 

7. Objections and exceptions filed by Huver I. and Chas. 
S. Brown. 

8. • Memo, setting date for hearing before Motions Judge. 

9. Additional objections and exceptions filed by Huver 
I. and Chas. S. Brown. 

10. Order overruling objections, and ratifying verdict 
of jury. 

11. Notice of appeal. 

12. Memo, deposit of clerk's cost on appeal. 

13. Memo, appeal bond of $250.00. 

14. Assignment of errors. 

15. This designation. 


HUVER I. BROWN, p. p. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1944 
No. 86S3 


CHARLES S. BROWN and HUVER I. BROWN, 

Appellants, 

v. 

COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLEES 


I SUMMARY OF ARGUMENT 

Appellants were not entitled, as of right, upon the mere filing 
of objections and exceptions, to present evidence before the 
condemnation jury. Objectiqns and exceptions in a condemna¬ 
tion proceeding are similar to a motion for a new trial, to be 
heard by the court, and not by the jury. It is only where the 

1 



objections and exceptions are sustained that a new jury will be 
impaneled and a new trial granted. 

In the absence of the evidence in this case there is nothing upon 
which this court can act to review the order of the trial court 
i overruling the objections and exceptions. There is no showing 
that the court abused its discretion. It will be presumed there was 
evidence to support the assessment for benefits. It will also be 
presumed there was evidence that the proceeding was in accord- 
1 ance with the Highway Plan. However, it is not material 
whether the proceeding was in accordance with the plan, since 
no part of appellants’ lands was taken. Appellants are assessed 
solely for benefits they have received. 

The fact that the United States has taken appellants’ land, 
either by purchase or by condemnation, does not affect this case. 
The District is not attempting to enforce a lien against the United 
States. The condemnation statute directs the jury to assess bene¬ 
fits against all properties found to be benefited and it is not with- 
1 in the province of the jury or of the court hearing the condemna¬ 
tion proceeding to pass upon the question of exemption. If the 
1 United States acquired title to appellants’ land in a condemna¬ 
tion proceeding through a declaration of taking and deposited 
the money into the registry of the court, the court in that procecd- 
1 ing has power to determine whether the District is entided to 
1 any portion of that fund. If the United States secured tide 
through purchase, then the question arises as to whether the 
contract of purchase requires appellants to pay these assessments. 
In any event, those questions must be determined in proceedings 
other than this. 


ARGUMENT 

I 

Appellants were not entided, as of right, upon the filing of 
objections and exceptions, to present evidence before the 
condemnation jury. 



3 


i This is a proceeding brought by the Commissioners of the 
District of Columbia to condemn land for the widening and 
extension of certain streets in accordance with the Highway 
Plan of the District of Columbia. Appellants’ lands, no part 
of which was taken in the condemnation proceedings, were 
assessed benefits for the improvement by the condemnation 
jury. 

The Act of March 4, 1913, 37 Stats. 950, sec. 7-201, D. C. 
Code 1940 (Appellants’ App. 1, erroneously referred to as Act 
of March 4, 1933), authorizes the commissioners to open, ex¬ 
tend or widen any street, avenue, road or highway to conform 
with the Highway Plan, such proceedings to be in accordance 
with the provisions of subchapter One of Chapter XV of the 
Code of Law for the District of Columbia, as amended by the 
Act of April 30, 1906, 34 Stats. 151, secs. 7-202 to 7-215, D. C. 
Code 1940. The Act of May 2S, 1926, 44 Stats. 675, sec. 7-219, 
D. C. Code, 1940, Appellants’ App. 3, reads, in part, as follows: 

i “That in all condemnation proceedings instituted 
by the Commissioners of the District of Columbia in 
accordance with the provisions of subchapter 1 of 
Chapter XV of the Code of Law for the District of 
Columbia for the acquisition of land for the open- 
• ing, extension, widening or straightening of * * * any 
street, avenue, road, or highway * * * in accordance 
with the plan of the permanent system of highways 
i for the District of Columbia, all or any part of the 
entire amount found to be due and awarded by the 
! jury in said proceedings as damages for, and in re¬ 
spect of, the land condemned for such streets, avenues, 
roads, or highways, plus all or any part of the costs 
and expenses of said proceedings, may be assessed by 
the jury as benefits: * * 

The proceedings for the condemnation of land under the 
provisions of Subchapter One of Chapter XV of the 1901 Code, 
as supplemented by the Act of May 29, 1928, 45 Stats. 953, 
bee. 7-221, D. C. Code, 1940, are as follows: 
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A petition is filed which contains “a particular description 
of the land to be condemned and the names of the owners of 
1 the fee of said land and their residences, so far as the same 
may be ascertained, together with a plan of the land to be 
taken.” Sec. 491b, D. C. Code 1901, sec. 7-203, D. C. Code 
1940. Provision is made for the giving of notice in section 
491c, D. C. Code 1901, sec. 7-204, D. C. Code 1940, which 
reads as follows: 

“The said court shall cause public notice of not less 
than twenty days to be given of the institution of 
such proceeding, by advertisement in three daily 
newspapers published in the District of Columbia, 
w’hich notice shall warn and require all persons hav¬ 
ing any interest in the proceeding to appear in court 
at a day to be named in said notice and to continue 
in attendance until the court shall have made its 
final order ratifying and confirming the aw'ard of 
damages and the assessment of benefits by the jury 
herein provided for; and in addition to such public 
notice said court shall cause a copy of said notice to 
be served by the United States marshal for the Dis¬ 
trict of Columbia, or his deputies, upon such owners 
of the land to be condemned as can be found by said 
marshal, or his deputies, within the District of Colum- ' 
bia and upon the tenants and occupants of the same. 

The said court shall appoint a guardian ad litem for 
any person interested in the proceeding who may be 
under disability.” 

Although the statute requires, in addition to service by 
i publication, personal service upon such owners of land to be 
condemned as can be found to be w’ithin the District, service 
by publication is all that is needed to satisfy the constitu- 
! tional requirement of due process. It is well settled that, in 
i matters of taxation or condemnation, notice by publication is 
i sufficient, and the owners of land are presumed to have knowl¬ 
edge of such proceedings. 
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North Laramie Land Co. v. Hofjman, 268 U. S. 276, 

283. 

Wight v. Davidson, 181 U. S. 371, 382. 

National Savings & Trust Co. v. Reichelderjer, 61 
App. D. C. 38, 57 F. (2) 404. 
i Johnson & Wimsatt v. Hazen, 69 App. D. C. 151, 99 
F. (2) 384. 

The required notice was given in this case (Appellants’ 
App. 9), and, in response thereto, appellants could have come 
into the condemnation proceeding, cross-examined the wit¬ 
nesses produced by the District and produced evidence on 
their own behalf. Wight v. Davidson, supra, and Johnson & 
Wimsatt v. Hazen, supra. But they neglected to do so. 

When the time given in the published notice has expired, 
a jury is impaneled (sec. 491d, as amended April 19, 1920, 41 
Stat. 566, sec. 7-205, D. C. Code 1940). “After the jury 
shall have been organized and shall have viewed and examined 
the land and premises affected by the condemnation proceed¬ 
ing they shall proceed, in the presence of the court, to hear and 
receive such evidence as may be offered or submitted on be¬ 
half of the District of Columbia and by any person or persons 
having any interest in the proceeding,” after which. they 
return their verdict, awarding damages for the land taken, 
and assessing benefits to the extent they may find land bene¬ 
fited by the improvements. Sec. 491e, D. C. Code 1901, sec. 
7-206, D. C. Code 1940. Section 49 lg, D. C. Code 1901, sec. 
7-208, D. C. Code 1940, provides that the jury is not limited, 
in assessing benefits, to the side of the highway for which the 
land is condemned, but may assess benefits “against any and 
all other lots, pieces, or parcels of land which the jury may 
find will be benefited by the opening, extension, widening, or 
straightening, as the jury may find said lots, pieces, or parcels 
of land will be benefited.” Since the determination of what 
lands are benefited by the improvement lies within the pro¬ 
vince of the jury, it is impossible in the notice published at 
the inception of the proceeding to give the names of the 
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• owners of the lands to be assessed benefits. As was said by 
i the Supreme Court in Newman v. Lynchburg Co., 236 U. S. 
692: 

“The respondents are concerned only as parties as¬ 
sessed for the betterment. As such they could not be 
mentioned by name in the notice since by the statute 
the jury decides what land is benefited as well as 
the sum with which it shall be charged. Section 
49 lg.” 

However, Congress, by the Act of May 29, 1928, 45 Stat. 
953, sec. 7-221, D. C. Code 1940, has provided that, if “the 
i jury of condemnation shall assess benefits against any land or 
parcel of land no part of which was taken by the condemna¬ 
tion proceedings,” notice of such assessment for benefits shall 
be given to the owner of such land by registered letter and by 
publication “showing the amount assessed against each such 
piece or parcel of land and stating the time within which 
interested parties may file with the court any objections or 
i exceptions they may have to the verdict.” 

Pursuant to the notice issued under this statute, appellants 
filed their objections and exceptions to the verdict of the 
condemnation jury. Appellants contend that, upon the filing 
of the objections and exceptions, it was the duty of the court 
below to reopen the case and permit them to introduce evi¬ 
dence before the jury and cross-examine the witnesses offered. 
1 by the District. But the objections and exceptions are merely 
in the nature of a motion for a new trial, the granting of which 
lies within the discretion of th'e trial court. Only in case the 
objections and exceptions are sustained should another jury 
i be impaneled to retry the issue. This is settled law. It has 
been so decided, once by the Supreme Court under a similar 
statute, and three times by this court under the same statutes 
as are here involved. 

Wight v. Davidson, 181 U. S. 371. 

! Mitchell v. Reichelderjer, 61 App. D. C. 50, 57 F 
(2) 416. 



Nealy v. Hazen, 63 App. D. C. 239, 71 F (2) 692, cert. 

den. Neale v. Hazen, 293 U. S. 602. 

Johnson & Wimsatt v. Hazen, 69 App. D. C. 151, 99 
F (2) 384. 


II 

The objections and exceptions were properly overruled. 

Appellants contend that the assessments levied by the con¬ 
demnation jury are excessive (Appellants’ App. 14). The 
objections and exceptions filed by appellants are largely argu¬ 
mentative and are not supported by affidavits. The only 
facts alleged are the assessed values of their lands for taxa¬ 
tion purposes. But “appraisements of property by tax as¬ 
sessors” are “not admissible in condemnation proceedings.” 
J Johnson & Wimsatt v. Reichelderfer, 60 App. D. C. 1S6, 50 F 
(2) 336. 

The evidence taken in the court below is not before this 
court. It is. therefore, impossible for this court to review the 
action of the lower court in holding the evidence sufficient 
to sustain the findings of the jury. 

Columbia Heights Realty Co. v. Macfarland, 217 
U. S. 547, 560. 

Macfarland v. Byrnes, 19 App. D. C. 531. 

Clapp v. Macfarland, 20 App. D. C. 224. 

Appellants further contend that a new trial should have 
been granted because, as stated in the objections and excep- 
tionsjthe trial court failed to instruct the jury that the burden 
of proof was upon the District to establish the existence of 
benefits (Appellants’ App. 16). 

i Instruction No. 8 given by the court to the jury (Tr. 12) 
reads as follows: 

i “8. You are instructed that the burden of proof 

rests upon the property owner to establish by a 
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preponderance of the evidence the damages and re¬ 
resulting damages, if any, and that a similar burden 
of proof rests upon the petitioners, the District of 
Columbia, with respect to the nature and extent of 
benefits claimed, if any.” 

Thus, it will be seen, the court did instruct the jury in 
exactly the manner the appellants claim the jury should have 
been instructed. 

Appellants contend in their objections and exceptions that 
the streets for which the land was condemned in this pro¬ 
ceeding do not conform with the Highway Plan, in that, they 
say, the plan cannot “cover an area of more than from one 
principal street to another” (Appellants’ App. 22, 23). We 
submit there is no merit to this contention. Provision for the 
establishment of a permanent Highway Plan for the Dis¬ 
trict of Columbia is found in the Act of March 2, 1893, 27 
Stat. 532, as amended by the Act of June 2S, 1S9S, 30 Stat. 
520, and the Act of April 30, 1926, 44 Stat. 374, secs. 7-10S to' 
7-115, D. C. Code 1940. Section 1 of this Act reads as follows: 

“That the Commissioners of the District of Colum¬ 
bia are hereby authorized and directed to prepare a 
plan for the extension of a permanent system of high¬ 
ways over all that portion of said District not in¬ 
cluded within the limits of the cities of Washing¬ 
ton and Georgetown. Said system shall be made as 
nearly in conformity with the street plan of the city 
of Washington as the Commissioners may deem ad¬ 
visable and practicable. The highways provided in 
such plans shall not in any case be less than ninety 
feet nor more than one hundred and sixty feet wdde, 
except in cases of existing highways, which may be 
established of any width not less than their existing 
width and not more than one hundred and sixty feet 
in width.” 

The portion of the Act relied upon by appellants and quoted 
in their objections and exceptions (Appellants’ App. 22) is a 
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proviso contained in section 2. This proviso does not, as ap¬ 
pellants suppose, limit the Highway Plan to areas between 
principal streets, but provides that, where a street extended 
no farther than from one principal street to another and was 
paved at the time of the passage of the Act, it should not be 
affected by the Highway Plan. 

Appellants further allege that the records do not show that 
i the Highway Plan w*as adopted after public hearing as re¬ 
quired by the Act (Appellants’ App. 23). 

The petition alleges that the streets for which the land was 
i condemned in this proceeding conform with the plan of the 
Permanent System of Highways (Appellants’ App. 6). The 
I duty, of course, was upon the District not only to allege, but 
I to prove, jurisdictional facts. There is nothing in this record 
to show this was not done. 

’ In the case of Concord Improvement Co. v. Reichelderjer, 
i G2 App. D. C. 101, 65 F. (2) 1S9, this court said: 

“The failure, however, to establish jurisdiction by 
competent proof of the facts essential must clearly 
appear in the bill of exceptions, and the absence of a 
statement showing this defect raises the presumption 
that the proceedings were regular and that the court 
! acted within its lawful jurisdiction.” 

! But it is immaterial in this case whether the proceedings 
l were regular or irregular with respect to the acquisition of the 
i land. No part of appellants’ land w’as taken. It must be 
remembered that these proceedings are dual in character. 
First, they are proceedings for the taking of land under the 
i power of eminent domain and, second, they are proceedings 
| for the assessment of benefits under the power of taxation. 

Bauman v. Ross, 167 U. S. 548; 

! Washington Railway & Electric Co. v. Newman, 41 
App. D. C. 440; 

Nealy v. Hazen, supra. 
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Appellants, not being the owners of any land condemned, 
i are not concerned with the question whether the taking is 
in conformity with the Highway Plan. The property was 
taken, so far as here appears, without any objection on the 
part of the owners thereof. The verdict of the jury awarding 
damages for the land taken was confirmed by the court (Ap¬ 
pellants’ App. 13) and the improvement now exists from 
which the appellants have received benefits. The only ques- 
i tion with which they are concerned is whether the verdict of 
the jury is, as to the amounts appellants have been assessed, 
unjust or unreasonable. 

In the case of Nealy v. Hazen, supra, where a smilar ques¬ 
tion was sought to be raised by one assessed for benefits but no 
i part of whose land was taken, this court said: 

“Appellants are concerned alone with the assess¬ 
ment of benefits, not with the procedure or manner in 
which title was acquired to the property. The sole 
question for consideration is whether or not, by the 
I widening of Van Ness Street, the properties of the 
respective appellants were benefited to the amount 
assessed against them; hence they are not in position 
to challenge the regularity or irregularity of the con¬ 
demnation proceedings, unless it clearly appears that 
it operated to their prejudice, or fraud was practiced 
in making the awards.” 

In 29 C. J. S. S92, it is said: 

' • 

“The owner of property to be taken or affected by 
the exercise of the power of eminent domain may raise 
the objection that the condemning corporation or 
body is exceeding its powers, but such objection can- 
i not be raised by a third person not interested in the 
property.” 

See also: 

Buckingham Realty Co. v. Town oj Montclair, S 
N. J. Misc. 891, 152 A. 661. 
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m 

i The acquisition of appellants’ land by the United States 
does not affect the assessment for benefits. 

Appellants contend that the assessment for benefits against 
their land should be set aside for the reason that their prop¬ 
erty has been condemned by the General Government under 
eminent domain and that title thereto passed to the General 
Government under date of September 11, 1943, “which deed 
is held by the General Government” (Appellants’ App. 24). 
It does not appear from the exceptions and objections when the 
condemnation proceeding was filed by the United States, but 
it is stated in appellants’ brief (p. 6) that condemnation pro¬ 
ceedings w’ere instituted by the United States by filing a 
declaration of taking on April 15, 1943. We are not here con¬ 
cerned with the right of the District to enforce this assess¬ 
ment as against the United States. Under sec. 491(g) of the 
1901 Code, the condemnation jury is directed to assess bene¬ 
fits against “all other lots, pieces, or parcels of land which the 
jury may find will be benefited” by the improvement. The 
jury is given no discretion to determine what properties may 
or may not be exempt from assessment. 

In the case of Garfield Memorial Hospital v. Macfarland, 
31 App. D. C. 447, assessments were levied under a similar 
statute against property owned by Garfield Memorial Hos¬ 
pital. The hospital filed objections and exceptions to the 
verdict of the jury contending, first, that the land was exempt 
from taxation or assessment under general statutes; second, 
that it was exempt under the statute authorizing its purchase; 
and, third, that the title to the land in question was in the 
United States. The trial court overruled the objections and 
exceptions on the ground that, under the statute, no jurisdic¬ 
tion w*as given the District Court to determine in the con¬ 
demnation proceeding what lands, if any, were exempt and no 
discretion was given the jury to leave out of their considera- 
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tion any lands which might be exempt from taxation. In 
sustaining the lower court, this court said: 

i “With this conclusion, we agree. The trial court, 

sitting as a district court, was limited in its jurisdic¬ 
tion to the consideration of only such matters as were 
before it under the express terms of the statute. We 
i are of the opinion that the power to pass upon the 
question of exemptions was not conferred by the 
statute. It may be suggested that any attempt to 
i enforce this exemption may be met by the appellant 
in a way which w T ill necessitate the consideration of 
these matters. However, they are not properly before 
us at this time.” 

In this case, it is not clear how the land was acquired by 
the United States. We are at one time told by appellants 
! that the land was acquired by the United States under a 
declaration of taking in a condemnation proceeding and again 
i are told that it was acquired by deed. Section 10 of the Act 
of March 1, 1929, 45 Stat. 1417 (Sec. 16-62S D. C. Code 1940), 
relating to the condemnation of land by the United States, 
provides that, where the United States pays money into court 
upon the filing of a declaration of taking, “the court shall have 
power to make such orders in respect of encumbrances, liens, 
rents, taxes, assessments, insurance, and other charges, if 
any, as shall be just and equitable.” The District’s condemna¬ 
tion proceeding was filed June 30, 1942. The United States' 
condemnation proceeding was filed April 15, 1943. In the 
District’s case the verdict of the condemnation jury was re- 
i turned on May 24, 1943, and confirmed on June 17, 1943 as 
to the damages for the land taken. It is stated in appellants’ 
i objections and exceptions (Appellants’ App. 24) that the title 
to their land passed to the General Government under date of 
September 11, 1943. Title to appellants’ property did not 
I pass to the United States until about three months after 
I the confirmation, as to damages, of the verdict of the jury in 
the District’s condemnation proceeding. The contemplated 
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improvement which resulted in an enhancement of the value 
of appellants’ property was an assured fact before the United 
States took title and that enhancement was probably reflected 
in the damages awarded appellants for their property, if the 
property was taken by the United States in the condemnation 
proceeding. Therefore, it would be just and equitable for the 
court, in the condemnation proceeding instituted by the 
United States, to direct that the District of Columbia be paid 
these assessments. On the other hand, if the property was 
actually acquired by the United States by purchase from ap¬ 
pellants, it may well be that the contract of purchase specifi¬ 
cally requires appellants to pay these assessments. But these 
are all questions to be determined in proper proceedings when 
the District undertakes to collect the assessments. 

CONCLUSION 

i For the reasons hereinbefore set forth, it is respectfully sub¬ 
mitted that the judgment of the court below w’as right and 
should be affirmed. 
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